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Design Patent

* Protects cosmetic features only e.g. shape,
pattern etc.
— Does not protect any functional features

* Figures and/or photographs are the main part of
the application
— Claims not required in China
— 1 Claim required in US




Background

o Plaintiff: Fiat
— Holder of design patent
— Produces a model called “Panda’

e Defendant: Great Wall Motor Company
— Produces an allegedly infringing model called “Per/”




Panda vs Peri

Panda, as in design patent




Decision from
Middle People’s Court

* Obvious difference between Peri and diagrams
In patent

e Unable to prove the truthfulness and fairness of
a survey from Fiat

— Company name that conducts survey is not
identical to authorized company

— The “notarized” picture of Peri Iin the survey Is not
iIdentical to the Peri product

* Ruled Peri non-infringing




Survey from Fiat

Conducted by a third-party company authorized
by Fiat and notarized

Compares photographs of Peri downloaded
from the Internet to diagrams in design patent
side by side

Survey done in 4 major cities outside
supermarkets, stadiums etc.

Results show Peri is similar to the diagrams
Also bought a Peri for spec and data




Appeal from Fiat

e Should consider the survey

— Company name corrected to be identical to
authorized

— Notarization is to the result of survey, but not picture
used in the survey

 Should consider 3D structure as a whole, but
not specific parts




Ruling of Higher Court

o Survey should compare real infringing product
to the diagrams in design patent

— Not pictures of infringing product

o Similarity judged by an average purchaser
— Not anybody in the general public

 |.e. Survey result does not comply with patent
law requirement, hence not considered




Ruling of Higher Court

* Fiat claimed the side view Is the main part

o Court thinks the front view is more important to
an average purchaser — main part should be

front view

— Front view of Peri is quite different from Panda
o Affirmed, final ruling




Notes

* Fiat successfully sued Great Wall for the same
Issue In Italy

— “Peri does not look like a different car but is a
Panda with a different front end.”




